United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






BRIEF FOR APPELLANT AND JOINT APPENDIX 


Columbia. Circuit 
united State 


- 'fates Court of Appeals 

For ibo 

District^f^ejuab/a Circuit 

tE0«ALj6 ; l5 1950 


No. 10,711 


DUCIRCO, INCORPORATED, A, 


JOHN RUSSELL YOUNG, Commissioner of the District 
of Columbia, et al., Appellees . 


Appeal from the District Court of the United States 
for the District of Columbia 


Denis EL Lane, 

426 5th Street, N. W. 
Washington, D. C. 
Attorney for Appellant, 

















' 

No. 10,711 


QUESTION PRESENTED 

Whether there were triable issues of fact in an injunc¬ 
tion case in which the Court ; granted summary judgment 





* 


c 







INDEX 


Jurisdictional Statement_ 

Statement of the Case_ 

Statutes Involved_ 

Statement of Points_ 

Summary of Argument_ 

Argument--- 

Conclusion_ 

CITATIONS 


Associated Press v. United States, 326 U. S. 3_6 

Betts v. Brady, 316 U. S. 455_7 

Dewey v. Clark, United States Court of Appeals for the 
District of Columbia Circuit, decided February 6, 
1950, 180 F. (2d) 766_6 

Hart v. Becordgraph Corporation, 169 F. (2d) 580-7 

National War Labor Board v. Montgomery Ward Co., 

79 U. S. App. D. C. 144 F. (2d) 528_, 7 

Sartor v. Arkansas Natural Gas Corp., 321 U. S. 620_ 6 

Washington Gas Light Co. v. Byrnes, 78 App. D. C. 107, 

137 F. (2d) 547_7 

Wolpe v. Poretsky, 81 U. S. App. D. C. 67, 154 F (2d) 

330 _ 



7 










In The 


United States Court of Appeals 

_ _ ••**•'!' , j 

Fob The District of Columbia Cibcuit 


No. 10,711 


DUCIRCO, INCORPORATED, Appellant, 


JOHN RUSSELL YOUNG, Commissioner of the District 
of Columbia, et al., Appellees . ' : 


Appeal from the District Court of the United States 
for the District of Columbia 


•.1 ./ ■*:> <'■ 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


JURISDICTIONAL STATEMENT 

l - _ # j • •, ■ *, ( > • * 

On behalf of the appellant, a complaint was filed in the 
District Court on the 13th day of April, 1950 (App. 3-17). 
The order granting a summary judgment was entered on 
May 17th, 1950. (App. 55.) In taking this appeal, the ap¬ 
pellant invokes the jurisdiction of this Honorable Court 
to review and reverse the judgment of the District Court 
(Title 28 U. S. Code, Sections 1291 and 1292; Rule 73 Fed¬ 
eral Rules of Civil Procedure). . , ; 



STATEMENT OF THE CASE 


The Appellant is a Delaware corporation which owns a 
twelve story building located at 1346 Connecticut Avenue, 
3Sf. W., in the District of Columbia which has been used 
since 1941 as an office building. The appellees are officials 
of the Government of the District of Columbia including 
the Board of Commissioners. On the 13th of April, 1950, 
the appellant filed a Complaint No. 1651-50 (App. 3) in 
the United States District Court for the District of Colum¬ 
bia seeking to restrain the appellees from prosecuting it 
in the Municipal Court of the District of Columbia under 
the Zoning Act, Zoning Regulations or the Building Code 
of the District of Columbia (App. 7-8). By the Complaint 
the appellant also sought to have the Court require the 
• appellees to issue a certificate of occupancy for its build¬ 
ing or in the alternative to order the defendants below to 
reconsider the application for a certificate of occupancy 
which had been made by the appellant. The prayer for 
relief also contained a request that certain requirements 
' set up in orders issued to the appellant be declared null 
and void (App. 10-13). There was also a prayer for a 
declaration of the right of the appellant to use the property 
involved as an office building. Finally there was sought a 
declaration by the Court that an opinion of the Inspector 
of Buildings dated July 1, 1946, with reference to the 
Building Code be declared null and void (App. 15). As a 
basis for the relief sought, the complaint averred that 
prior to the purchase of the building by the appellant 
that the Federal Government had leased and occupied the 
building for office purposes; that on October 30, 1947, the 
Board of Commissioners certified that further conversion 
to office use was in accord with the Building and Zoning 
and other applicable municipal regulations; that on May 
4,1948, the appellant at the request of the appellee Davis 
filed an application for a certificate of occupancy which 
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is required under the Zoning Act and Regulations for oflScd 
buildings in the District of Columbia and that the build¬ 
ing met the requirements of the Building Code. The com¬ 
plaint then alleges the procedure which followed this ap¬ 
plication. It incorporates the orders which followed from 
the appellee Davis (App. 10-13) on June 1,1948, and Janu¬ 
ary 18, 1949, requiring the removal of partitions on 10 
floors of the building or in the alternative to discontinue 
using the building. The complaint states and the answer 
of the defendants admits that all work required in these 
orders other than the removal of partitions from the ten. 
floors of the building was complied with by the appellant. 
That thereafter the appellant appealed from the decisions 
of the Director of Inspection, the appellee Davis, but that r 
the appeal was denied by the Commissioners. The appelrj 
lees in their answer denied that the building is so con-} 
structed and designed as to be in conformity with the Build- j 
ing Code of the District of Columbia. The Complaint avers 
that the orders and actions of the appellees were uimeces- j 
sary and would result in irreparable financial harm to 
the appellant. It also avers that the appellees have not 
applied the standard provided in the Building Code for j 
determining the suitability of a structure and that follow- j 
ing the action of the Commissioners that the appellee Daly 1 
and the other appellees refused arbitrarily to discuss any j 
phase of their orders with an engineer employed by the j, 
plaintiff to furnish new engineering data to the appellees. 1; 
The complaint avers that the appellees West and Gray ] 
unless restrained would by daily prosecution of the appel- j 
lant deprive the Court of its jurisdiction to render the relief \ 
songM- 

The complaint concludes with the allegations that the j 
action of the appellees, the Board of Commissioners and | 
the Inspector of Buildings as applied to the application for j 
a certificate of occupancy are unjust, arbitrary, denying tot j 
the appellant due process of law and a deprivation of prop- t 
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erty without legal right and are violative of the Federal 
Constitution. 

A motion for a preliminary injunction was filed with the 
complaint (App. 18). 

The defendants filed an unsworn answer (App. 18-54). 
J. J. Hgenfritz, Deputy Director of Inspection of the Dis¬ 
trict of Columbia who was not named as a defendant in 
the complaint swore to the facts contained in the answer 
and exhibits for the purpose of supporting a motion for 
summary judgment filed on May 3, 1950 (App. 54). On 
May 16, 1950, after hearing the motion for judgment on 
the pleadings or in the alternative for summary judgment 
the Court rendered the opinion (App. 2) and entered the 
order on May 17, 1950 (App. 55) denying plaintiffs mo¬ 
tion for a preliminary injunction and granting defend¬ 
ants’ motion for summary judgment. 

STATUTE INVOLVED 
Zoning Act 

(Act of June 20, 1938, as amended by Act of March 4, 

1942, 56 Stat 122) 

Sec. 10 # * In the event that said regulations provide 

for the issuance of certificates of occupancy or other form 
of permit to use, it shall be unlawful to use any building, 
structure, or land until such certificate be first obtained. 

• • • 

Section XX of the Zoning Regulations. Hereafter, no 
person shall use any building, land or premises, or part 
thereof, for any purpose except as a single family dwelling 
until the Inspector of Buildings shall upon written appli¬ 
cation, have issued to such person a Certificate of Occu¬ 
pancy stating that such use complies with these regula¬ 
tions. • • # 
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STATEMENT OF POINTS 

1 . . 1 i 

_ ! 

1. That the Court below was in error when it granted 

summary judgment since there were triable issues of fact 
material to the cause of action alleged in the complaint. 

* ' ‘,'i 

2. That the appellees were not entitled to judgment as 
a matter of law. 

SUMMARY OF ARGUMENT 

/ 1 ' * ; 

The pleadings disclose an issue of fact as to the proced-; 

ure followed by the officials of the District of Columbia 
who processed the application of the appellant for a Cer- j 
tificate of Occupancy. The pleadings also disclose an issue 
as to the propriety and legality of the administrative deci- j 
sions made by the various appellees. 

The record in this case fails to show that the require¬ 
ments necessary for summary judgment no genuine issue 
as to any material fact and entitlement to judgment as a j 
matter of law are present in this case. 

ARGUMENT 

( , i 

The final judgment in this cause is clearly erroneous. An 
analysis of the record shows clearly that there are material 
issues which could be decided only upon a final hearing.! 
The suitability of the building from a structural stand- j 
point is one that requires the most expert knowledge of j 
the building sciences. No where in the record does there I. 
appear the qualifications of the official who acted in proc¬ 
essing the application of the appellant for a certificate of 
occupancy. No where in the record does it appear how the j 
various decisions made by them were arrived at. How j 
can the issue of arbitrary action and denial of due process j 
be disposed of without a consideration of these factors t 

It is true that the record shows that the suitability of j 
the building for such a permit is denied by the appellees j 
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but it fails to show what study was made by them of the 
original plans and the present condition of the structure. 
This Court has stated its position very clearly as to the 
question of summary judgment in Dewey v. Clark, No. 
10326 decided February 6,1950,180 F. (2d) 766: 

Our study of the question makes the following points 
clear: (1) Factual issues are not to be tried or resolved 
by summary judgment procedure; only, the existence 
of a genuine and material factual issue is to be deter¬ 
mined. Once it is determined that there is such an 
issue summary judgment may not be granted; (2) In 
making this determination doubts (of course the doubts 
are not fanciful) are to be resolved against the grant¬ 
ing of summary judgment; (3) There may be no genu¬ 
ine issue even though there is a formal issue. Neither 
a purely formal denial nor, in every case, general alle¬ 
gations, defeat summary judgment. On this point the 
cases decided by this court must rest on their own facts 
rather than upon a rigid rule that an assertion and a 
denial always preclude the granting of summary judg¬ 
ment. Those cases stand for the proposition that for¬ 
malism is not a substitute for the necessity of a real 
or genuine issue. Whether the situation falls into the 
category of formalism or genuineness cannot be decided 
in the abstract; (4) if conflict appears as to a material 
fact the summary procedure does not apply unless the 
evidence on one or the other hand is too incredible to 
be accepted by reasonable minds or is without legal 
probative force even if true; (5) To support summary 
judgment the situation must justify a direct verdict 
insofar as the facts are concerned. 

The Supreme Court of the United States has stated the 
proper approach to the subject as follows in the case of 
Associated Press v. United States, 326 U. S. 1. 

“We agree that Buie 56 should be cautiously invoked to 
the end that parties may always be afforded a trial where 
there is a bona fide dispute of facts between them. Sartor 
v. Arkansas Natural Gas Corp., 321 U. S. 620.” 
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In considering the record in this case from the stand¬ 
point of Summary Judgment the case of National War 
Labor Board v. Montgomery Ward Co., 79 U. S. App., D. C. 
200, 144 F. (2d) 528 is helpful in analyzing the complaint 
which was filed. This Court pointed out the several ele¬ 
ments which were lacking from the standpoint of the ap¬ 
pellant’s pleading in that decision. Without attempting to 
compare the pleadings and issues involved with the instant 
case, it is submitted that the circumstances present in that 
case which justified a summary judgment are lacking in the 
present case before the Court. 

Another decision which has been approved by this Court 
is Hart v. Recordgraph Corporation, 169 F. (2d) 580 which 
states the principle that affidavits may be considered to 
ascertain whether an issue of fact is presented but they 
cannot be used as a brief to decide the fact issue. 

In reviewing the action taken by the appellees the Court 
below would be required to consider the administrative 
problem in a trial de novo if summary judgment had not 
been granted. In such a trial the appellant could present 
all evidence which would be competent and material in 
support of the relief requested (Wolpe v. Poretsky, 81 
U. S. App. D. C. 67,154 F. (2d) 330). This case does not 
fall into the category of cases exemplified by Washington 
Gas Light Co. v. Byrnes, 78 App. D. C. 107, 137 F. (2d) 
547, where the District Court is confined to the issue of 
whether or not there is substantial evidence to support the 
action taken by an administrative agency of the District 
of Columbia. 

CONCLUSION 

This is a case in which the appellant has challenged the 
actions of municipal officers on constitutional grounds. Mr. 
Justice Roberts in Betts v. Brady, 316 U. S. 455, 462, has 
stated that such an issue “is to be tested by an appraisal 
of the totality of facts in a given case”. The procedure 
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of Summary Judgment in this case is far too inadequate 
to appraise the conduct of the officials concerned. 

The appellant has been denied any effective opportunity 
to present evidence of the arbitrary actions by the appel¬ 
lees. 

The court below has misapplied the provisions of Rule 
56 of the Federal Rules of Civil Procedure in granting 
a Summary Judgment where triable issues of material 
facts are present. This Honorable Court should reverse 
the judgment, and remand the case to the District Court 
with instructions to grant a trial on all the issues raised in 
the pleadings. 

Respectfully submitted. 


Denis K. Lane, 

426 5th Street, N. W. 
Washington, D. C. 
Attorney for Appellant. 
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OPINION OF THE COURT 

THE COURT: This matter is before the Court upon a 
motion for judgment on the pleadings or, in the alterna¬ 
tive, for summary judgment filed by the Corporation Coun¬ 
sel’s Office for the District of Columbia in answer to a 
complaint for preliminary injunction filed in behalf of the 
plaintiff, Ducirco, Incorporated. 

The plaintiff alleges that the defendants, collectively 
charged with the administration of the laws for the District 
of Columbia, have acted arbitrarily in violation of their 
authority in failing to grant to the plaintiff an occupancy 
permit. 

The defendants, by their answer, claim that they have 
acted within their authority and within the requirements of 
the statutes and rules and regulations of the District Com¬ 
missioners in taking the action which they have taken. 
67 The pleadings are supported by a considerable 
number of exhibits which indicate generally that 
since October, 1947, the corresepondence has been extended 
between the Engineer Commissioner or of the Director of 
Inspection of the District of Columbia and the plaintiff 
corporation relative to the alterations in the Dupont Circle 
Building located at Connecticut Avenue and Dupont Circle, 
Northwest. 

It appears from the pleadings that as early as June 1, 
1948, the defendant called upon the plaintiff to make cer¬ 
tain alterations in the building and particularly— 

“To submit computations indicating that the struc¬ 
tural design of the building floor slabs above the first 
floor conforms with the requirements of Article 802-04 
of the District of Columbia Building Code for live 
load of 70 pounds per square foot.” 
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This instruction or requirement was repeated in a letter 
addressed by the District of Inspection to the plaintiff 
corporation on January 18, 1949 and it appears from fur¬ 
ther exhibits before the Court that the plaintiffs have failed 
to comply with this requested instruction. 

The defendants are charged by the plaintiff particularly 
the Corporation Counsel Chester Gray with having threat¬ 
ened to keep this matter out of the District Court by bring¬ 
ing daily actions for violation of zoning regulations against 
plaintiff in the Municipal Court. It appears from the 

68 record that at least one trial in the Municipal Court 
of this violation or alleged violation has resulted in 

the sustaining of the Corporation Counsel’s office in its 
position. The Corporation Counsel indicates that while 
he has no recollection of having made any statement that 
he would keep this case out of the District Court he has 
undoubtedly indicated that he would bring daily prosecu¬ 
tions under the ordinance and statute making each sepa¬ 
rate violation a separate offense. 

Under all the circumstances of the case the Court be¬ 
lieves that the pleadings justify the Court in disposing of 
the action on the motion for summary judgment. The Court 
is of the opinion that the motion for summary judgment 
should be granted and will grant it. 

69 Filed April 13, 1950. Harry M. Hull, Clerk. 

COMPLAINT 

The Plaintiff respectfully states to this Honorable Court 
as follows:— 

1. This Court has jurisdiction over the cause of action 
alleged by virtue of Title II, Section 301, D.C. Code, Sec¬ 
tion 274 of the Judicial Code as amended and Title 28 U.S.C. 
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2. The Plaintiff is a corporation organized under the 
laws of the State of Delaware doing business in the District 
of Columbia which consists of the owning and managing 
of its real property and is the owner and operator of prem¬ 
ises 1346 Connecticut Avenue, N. W., known as Lot 13, 
Square 138 in the land records of the District of Columbia 
called the “Dupont Circle Building” concerning which this 
cause is brought 

3. The defendants are the Board of Commissioners of 
the District of Columbia and certain other officials of the 
Government of the District of Columbia all of whom are 

sued in their official capacity. 

70 4. The Plaintiff purchased this property on Au¬ 

gust 31,1943 and has continuously owned and oper¬ 
ated it except for the period June 5,1944 to June 17, 1946, 
and has leased it to individual tenants for office and com¬ 
mercial use since October, 1947. 

5. That prior to ownership by the plaintiff on or about 
July 1,1941, the building was leased by the United States 
Government for office quarters and was so used by it for 
a period of five years. Whereupon the United Nations Be¬ 
lief and Rehabilitation Administration became the tenant. 
That Certificate of Occupancy No. 17253 had been issued 
prior to government office use. 

6. On October 30,1947 the Board of Commissioners cer¬ 
tified that further conversion to office use was in accord 
with the Building and Zoning and other applicable munici¬ 
pal regulations. This certificate is marked Exhibit A and 
attached hereto. 

7. That on May 4,1948 the Plaintiff corporation filed an 
application for a Certificate of Occupancy at the request of 
and with the office of the Director of Inspections, the de¬ 
fendant Davis, for use as an office building which has not 
been granted. That Certificate has been withheld because 
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of the orders hereinafter referred to in Pars. 8, 10 and 11 
of this Complaint, and the action of Commissioners in Par. 
15. 

8. That following the application referred to in Par. 7, 
the Deputy Director of Inspection ordered the P l a i ntiff to 
submit computations concerning the structure and design 
and to perform certain work. This order is contained in 
Exhibit B attached hereto. 

9. Computations were submitted and the work performed. 

10. That on January 18,1949, the Director of Inspection 
issued an order to remove all partitions from the exterior 
panel slabs on all floors of the building above the second, 
and to do other work. The order was complied with ex¬ 
cept as to partition removal. This order is marked Exhibit 
C attached hereto. 

11. That on July 22,1949, a further order with reference 
to partition removal was issued which is marked Exhibit D 

attached hereto. 

71 12. That the orders referred to in Pars. 8,10 and 

11 herein were based on the assumption that this 
building because of its design and erection as an apartment 
building was not in accordance with Article 802-04 of the 
D. C. Building Code which pertains to floor construction 
of offices. (See Exhibits B, C and D.) 

13. That on numerous occasions the plaintiff through its 
President requested of the Director of Inspection that a 
Live Load Test as provided by Article 801-04 of the Build- 
. ing Code be authorized since there was information which 
was disclosed to the Director that the original design con¬ 
templated the use of the building as offices. This test was 
refused on the basis of a departmental opinion as to the 
scope of the pertinent article in the Building Code. The 
plaintiff through its President also requested a considera¬ 
tion under the provision of Article 802-05 which provides 
















6 


for a reduction of the requirements in the discretion of the 
Director of Inspection. This was refused on the basis of 
an opinion which nullifies the plain meaning of the provi¬ 
sion. A copy of the opinion upon which this refusal is made 
is attached hereto and marked Exhibit E. 

14. The plaintiff requested consideration on the basis of 
actual use by the Federal Government under the provisions 
of Article 801-06. No answer has been given as to this 
request. 

15. That the plaintiff has appealed from the orders and 
interpretation of the Building Code under the Provisions of 
Article 108 of the Building Code which appeal resulted in 
an affirmance by the Commissioners of the orders and inter¬ 
pretations appealed from. 

i 

16. That subsequent to the action of the Commissioners 
the Plaintiff furnished new engineering data concerning the 
structure of the building to the Director of Inspection and 
the Commissioners through the Defendant Daly. The de¬ 
fendants have refused arbitrarily to discuss with the En¬ 
gineer employed by the Plaintiff who prepared this data, its 
applicability to the orders previously made and the Build¬ 
ing Code requirements pertaining to the building. 

17. That the plaintiff believes that at no time have the 
defendants or their assistants have made, whether before, 
during, or after this appeal referred to in Par. 15, a com¬ 
prehensive analysis according to sound engineering 

72 practice, the standard provided in the Budding Code, 
article 801-1. 

18. That the plaintiff through its officers is informed that 
the Corporation Counsel West through his assistant the 
defendant Gray proposes to file daily an information in 
the Criminal Division of the Municipal Court of the District 
of Columbia charging the plaintiff with the offense of failure 
to have a certificate of occupancy, and that unless restrained 
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pendente lite that such action will deprive this Court of 
its jurisdiction to consider the case and to render the relief 
sought 

19. That at the time said orders were issued by the Di¬ 
rector of Inspection and when approved by the Commis¬ 
sioners said building was in good condition having the ca¬ 
pacity according to accepted standards of sound engineer¬ 
ing practice to be used for offices in accordance with the 
Building Code of the District of Columbia. 

20. That the Plaintiff has exhausted all of its Adminis¬ 
trative remedies. 

21. That the performance by the Plaintiff of said orders 
would result in irreparable financial harm, seriously inter¬ 
rupt the quiet enjoyment of approximately one hundred and 
seventy five tenants including agencies of the United Na¬ 
tions who were located in the budding by the Federal Gov¬ 
ernment, foreign governments are also tenants. The doing 
of this work is unnecessary and would greatly reduce the 
value of said property. 

22. That the action of the Inspector of Buildings, his 
orders and interpretation of applicable regulations and the 
approval by the Commissioners are as applied to the appli¬ 
cation of the plaintiff unjust, unreasonable, arbitrary and 
capricious, denying to the plaintiff due process of law and 
amount to the deprivation of the property of the plaintiff 
without legal right. That said orders and interpretation 
of the regulations have no tendency to promote public 
health, safety, or welfare, and are violative of the Federal 
Constitution. 

WHEREFORE, the premises considered, the Plaintiff 
prays: 

1. That each of the defendants, his agents, employees, 
and attorneys, be restrained pendente lite from prosecuting 
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in the Municipal Court of the District of Columbia the 
plaintiff Ducirco Incorporated under the Zoning Act 
73 or Zoning Regulations or the Building Code based 
upon the failure of the plaintiff to apply for or secure 
an occupancy permit or based upon any alleged failure of 
the building in its design to meet the requirements of the 
Zoning Act, or Zoning Regulations or the Building Code 
of the District of Columbia. And that upon the final hear¬ 
ing of this cause they be so restrained, permanently. 

2. That the Court, upon final hearing, enter an order re¬ 
quiring the Director of Inspections, the Chief of the Engi¬ 
neering Division, and the Commissioners of the District of 
Columbia to issue a certificate of occupancy to the plain¬ 
tiff, or in the alternative to reconsider the application for 
an occupancy certificate under Articles 802-05, 801-06, 801- 
04 of the Building Code. 

3. That the orders of June 1,1848, January 18,1949, and 
July 22, 1949, by Judgment of this Court, be declared null 
and void as to the requirement to remove partitions from 
premises 1346 Connecticut Avenue, known as Dupont Circle 
Building. 

4. That the Court declare the right of the Plaintiff to 
use said building as an office building based upon the prior 
use by the Federal Government, and/or occupancy Permit 
No. 17253 or Certification of Commissioner, dated October 
30, 1947. 

5. That the opinion of the Inspector of Buildings dated 
July 1,1946, approved by the Board of Commissioners July 
12, 1946, with reference to Article 802-05 be declared null 
and void. 

6. For such other and further relief as to the Court may 
appear just and proper. 

JEROME S. MURRAY, 
Ducirco, Incorporated 
by: Jerome S. Murray, 
President. 
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75 PLAINTIFF’S EXHIBIT 4 

EXHIBIT A 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

Executive Offices 
Washington 4, D. C. 


October 30, 1947 

Ducirco, Inc. 

1344 Connecticut Avenue N. W., 

Washington, D. C. 

Gentlemen: 

Reference is made to the remodeling of premises 1344 
Connecticut Avenue, N. W. 

This is to certify that Building Permit No. 300306 was 
issued to you on October 23, 1947, by the Director of In¬ 
spection to do this remodeling, as per application and ap¬ 
proved plans attached hereto. 

These plans have been approved by the Commissioners 
of the District of Columbia and are in accord with the 
Building and Zoning and other applicable municipal regu¬ 
lations. 

Yours very truly, 

G. M. THORNETT, 
Secretary 

Enel, z 

Board of Commissioners, D. C. 


Received Oct. 29,1947. 


To the Engineer Commissioner: 


October 24,1947. 


Inviting attention to the attached blueprints of Ducirco, 
Inc., 1344 Connecticut Avenue, N. W., relating to the re- 
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modeling of Premises 1344 Connecticut Avenue, N. W., Lot 
13, Square 138. 

In order to accomplish this remodeling, the owner is seek¬ 
ing to obtain possession of the premises from the present 
tenants, and proposes to file a suit in the local courts. 

On October 23, 1947, Ducirco, Inc., obtained Building 
Permit No. 300306 to do this remodeling, and the work in¬ 
dicated on the application and approved plans fully meets 
all requirements of the Building and Zoning Regulations. 

Letter, permit and plans to be returned to the Depart¬ 
ment of Building Inspection. 

ROBERT H. DAVIS, 
Director of Inspection, D. C. 


77 Filed April 13,1950. Harry M. Hull, Clerk. 


EXHIBIT B 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

Engineer Department 
Department of Building Inspection 
Washington 4, D. C. 

June 1, 1948 

Mr. Jerome S. Murray, President 
Ducirco, Inc. 

1346 Connecticut Ave., N. W., 

Washington, D. C. 

re: 1346 Conn. Ave., N. W. 

Dear Sir: 

An inspection of the above premises by a representative 
from this office, in reference to an application for a Certifi¬ 
cate of Occupancy for an Office Building, disclosed that the 
building is not in compliance with the District of Columbia 
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Building Code, and the following work is necessary before 
a Certificate of Occupancy may be issued by this office: 

Submit computations indicating that the structural de¬ 
sign of all floor slabs above the first floor conforms with 
the requirements of Article 802-04 of the District of Co¬ 
lumbia Building Code for live load of 70 pounds per square 
foot. 

Remove all non-conforming partitions throughout the 
building. 

Install self-closing fire doors to the storage room in the 
basement. 

i 

Very truly yours, 

/s/ J. J. Hgenfritz 
Deputy Director of Inspection, D. C. 

78 EXHIBIT C 

I 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

Engineer Department 
Department of Building Inspection 
Washington 4, D. C. 

Address reply to 
Inspector of Buildings and 
Director of Inspection 
January 18, 1949 

Ducirco, Inc. 

Mr. Jerome Murray, President 
1346 Connecticut Ave., N. W. 

Washington, D. C. 

Re: Dupont Circle Building, 

Conn. Ave. and Dupont Circle, N. W. 

Gentlemen: 

Reference is made to our letter dated June 1, 1948, rela¬ 
tive to requirements which must be met before a Certificate 
of Occupancy can be issued for office use. These require¬ 
ments were as follows: 













1. “Submit computations indicating that the structural 
design of all floor slabs above the first floor conforms with 
the requirements of Article 802-04 of the District of Co¬ 
lumbia Building Code for live load of 70 pounds per square 
foot. ,, 

2. “Remove all non-conforming partitions throughout the 
building. ,, 

■ 3. “Install fire doors to the storage room in the base¬ 
ment/’ 

On several occasions between October 26, 1948, and the 
present time you or your representatives have appeared 
before the Corporation Counsel, D. C., for failure to fully 
comply with the above and to date several items remain to 
be done which prevent the issuance of your Certificate of 
Occupancy for the upper floors above the second. 

Inspection by representatives from this office subsequent 
to the receipt of your application disclosed that you are now 
using a greater part of the upper floors for private offices 
and that other installations have been made without neces¬ 
sary permits from this office, hence immediate action is im¬ 
perative on your part to have all violations corrected or we 
will be forced to insist that this case be taken into court. 

' From perusal of the file there appears to be considerable 
misunderstanding on your part as to the parties responsible 
for this disordered situation, the amount of work to be 
done, and as to the procedure to be followed. 

A summary of the work yet to be done is as follows: 

79 1. Remove all partitions from the exterior panel 

slabs on all floors above the second. 

This office has been informed by a representative from 
the Public Building Administration that they are very 
anxious that buildings privately owned but leased by the 
Federal Government be brought into full compliance with 
the Egress Regulations. We do not anticipate any difficul- 
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ties if it is necessary to relocate any partitions in the por¬ 
tions of your building occupied by the Federal Government. 

2. Remove all partitions which do not conform to the re¬ 
quirements of Article 702-03 of the District of Columbia 
Building Code. 

3. Install self-closing fire doors leading to the storage 
room in basement. 

4. Either attach all acoustical material to walls and ceil¬ 
ings as outlined in Article 702-02-a (2) of the D. C. Building 
Code or remove it from the building. A permit from this 
Department is required for all acoustical installations or 
alterations. 

5. After the foregoing items have been complied with, 
you will so notify this office in writing. If inspection dis¬ 
closes that all work required in items 1 to 4 inclusive is 
done satisfactorily, a permit application for air condition¬ 
ing installations will be considered. Such permit will be is¬ 
sued if all Code requirements are met. 

In order to avoid any further confusion and to expedi¬ 
tiously bring this case to a close you are hereby directed 
to do the following by February 8, 1949, or to discontinue 
the use of unauthorized portions of the building for office 
purposes. 

Very truly yours, 

ROBERT H. DAVIS, 

JBD/RDK Director of Inspection, D. C. 

rtl 


File No. G-3260 
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80 EXHIBIT D 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

Engineer Department 
Department of Bnilding Inspection 
Washington 4, D. C. 

Address reply to 
Director of Inspection 

Jnly 22nd, 1949 

Mr. Jerome S. Mnrray, Pres. 

Ducirco, Inc., 

Dnpont Circle Bnilding 
Washington, D. C. 

Dear Sir: 

In confirmation of the subject matter of the conference 
in my office Jnly 20th, 1949 attended by yourself, Mr. Hgen- 
fritz, Mr. Daly and myself, the following was agreed upon: 

Yon are to furnish this office, not later than Monday, Jnly 
25th, 1949, floor plans of each floor of the Ducirco Bnilding 
giving for each floor the date upon which yon are to have 
the partition removal completed. In the case of similar 
floors a single drawing will suffice, with the date for each 
floor clearly noted thereon. 

The drawings are to show which partitions are to be re¬ 
arranged and which are to be removed. 

It was agreed that in the outside bays where there are 
no baths that every other partition be removed, or if it is 
desired to remove every third partition, then those re¬ 
maining be replaced with a lighter partition such as metal 
or a plaster on metal lath partition. If it is desired to main¬ 
tain the present location of all of these partitions, then all 
partitions are to be replaced with lighter partitions as 
above mentioned. 

In the bays where there are baths, the partitions separa¬ 
ting the rooms are to be removed. Any relocation of parti¬ 
tions by removal of baths or other rearrangement shall have 
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a comparable reduction of partition weight to that described 
above. 

It was agreed that the partition clearance schedule was 
to be progressive by floors and that the clearance for the 
entire building be not later than six months from the date, 
of submission of the schedule, that is six months from July 
25th, 1949. 

81 It was further agreed that certificates of occupancy 
be cleared for each floor as the partition loading 

clearance is completed for that floor, and that if the work 
on any floor is not completed by the date scheduled for that 
floor, that the agreement has not been fulfilled by you. 

Blindly confirm this summary of the meeting and if there 
is any point on which you feel it is not correct let us know 
without delay. 

ROBERT H. DAVIS, 

JBD diw Director of Inspection, D. C. 

82 EXHIBIT E 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
OFFICE OF THE CORPORATION COUNSEL 

July 1,1946 

TO: THE COMMISSIONERS 

IN RE: Application of Brodie Properties, Inc., for a 
Certificate of Occupancy for office use of build¬ 
ing at 1809 G Street, Northwest. 

REPORT: The file on the application of Brodie Properties, 
Inc., for certificate of occupancy for office use of premises 
No. 1809 G Street, N. W., was referred to this office for 
opinion as to the meaning of the term “existing buildings” 
as used in Article 802-05, paragraph (a) of the Building 
Code, which provides: 

“a. In the alteration of existing buildings, the in¬ 
spector of buildings may allow a maximum reduction 
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of 30 per cent of the specified minimum live loads, pro¬ 
vided official live load placards, as required by Article 
802-06 below, are posted, showing this reduced load.” 

In his report the Director of Inspection expresses the 
view that the phrase “existing buildings” means buildings 
existing at the time of promulgation of the above section on 
July 1,1925. 

The Building Code currently provides, in Article 802-04, 
“Live loads”, as follows: 

“Floor construction shall be designed to support not 
less than the following minimum live loads, uniformally 
distributed, in pounds per square foot of horizontal 
area, for the proposed use of the floor: 

a. Forty pounds for rooms of dwellings, flats, apart¬ 
ments, clubs, hotels, tenements, lodging or boarding 
houses, hospitals, sanitariums, asylums, institutions for 
the infirm, dormitories, boarding schools, and build¬ 
ings for any similar purpose, school and college class¬ 
rooms with fixed seats, or with unfixed seats where the 
area of the classroom does not exceed 720 square feet; 
theatre dressing rooms; roof terraces, promenades or 
sun decks. 


• • • • 

c. Seventy pounds for floors for lobbies, public din- 
83 ing rooms, or other rooms for public use of hotels, 
clubs, apartment houses, hospitals, and buildings for 
similar purposes, office purposes above the first or 
street floor, where floor construction is one-way type 
construction; school and college rooms without fixed 
seats, and school and college laboratories and corridors; 
churches, theatres, halls, fraternal meeting rooms and 
places of assembly, with fixed seats; film exchanges; 
museums; art galleries; libraries (except book stacks 
at 30 pounds per cubic foot) ”. 


At the requeset of this office the Director of Inspection 
advises that prior to 1925 the Building Regulations re¬ 
quired: 
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“Floors shall be capable of sustaining, per square 
foot of surface, imposed loads as follows: 

Floors of dwellings, fifty pounds. 

Hotels, apartment houses, tenements, and boarding 
schools or other buildings used as dwellings, fifty 
pounds in private rooms or apartments * * * 

Light office floors, seventy-five pounds * * V* 

“In permitting a reduction of 30 per cent of the 
specified minimum live loads provided in Article 802- 
05a of the Building Code, it must be borne in mind 
that during the period between the 1913 and 1925 edi¬ 
tions of the Building Code, considerable advancement 
was made in the science of engineering. This was ac¬ 
complished through knowledge gained in the successful 
use of building materials, which made for progress in 
the exact science of engineering. # # *” 

The provisions contained in paragraph 802-05a for re¬ 
duction of specified minimum live loads in “existing build¬ 
ings* J became a part of the building code contemporane¬ 
ously with the reduction of requirements for buildings to 
be constructed thereafter. It appears that the purpose of 
the reduction allowed by 8Q2-05a was to place buildings 
constructed prior to 1925 on a comparable basis with those 
constructed subsequently under the reduced requirements. 

In the light of the foregoing this office concurs in the 
interpretation of the Building Code suggested by the Di¬ 
rector of Inspection—namely, that the phrase “existing 
buildings ’ ’ means buildings existing prior to the adoption of 
the regulation promulgated July 1, 1925. 

/&/ VERNON E. WEST, 
Corporation Counsel, D. C. 

Option approved, July 12,1946 by Board. 
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84 Filed April 13,1950. Harry M. Hull, Clerk. 

MOTION FOE PRELIMINARY INJUNCTION 

Now comes the Plaintiff by its attorney and moves the 
Court for a Preliminary Injunction in the above entitled 
cause and for reason therefor asserts that if said motion is 
not granted that the jurisdiction of this Court may be 
ousted by punitive action by the defendants. 


86 Filed May 3,1950. Harry M. Hull, Clerk. 

ANSWER 
First Defense 

The complaint fails to state a claim against the defend¬ 
ants upon which relief can be granted. 

Second Defense 

1. The defendants admit the allegations contained in 
paragraph 1 of the complaint. 

2. The defendants admit that the plaintiff is the owner 
and operator of premises 1346 Connecticut Avenue, N. W., 
known as lot 13, square 138, according to the Land Records 
of the District of Columbia and further known as Dupont 
Circle Building, which embraces street addresses 1332 to 
1364 Connecticut Avenue, N. W. The defendants are with¬ 
out knowledge or information sufficient to form a belief con¬ 
cerning the truth of the remaining allegations contained in 
paragraph 2 of the complaint. 

3. The defendants admit the allegations contained in par¬ 
agraph 3 of the complaint. 

4. The defendants admit the allegations contained in 
paragraph 4 of the complaint. 
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5. The defendants admit that premises known as lot 13, 
sqnare 138, with improvements thereon was occupied in 
part for office quarters by the United States Government for 
a period of approximately 5 years and admit that the United 

Nations Belief and Behabilitation Administration 
87 was at some period a tenant therein. Defendants 
further admit that occupancy certificate No. 17253, 
copy of which is hereto annexed as Exhibit “A” and made 
a part hereof by reference, was issued for premises known 
as lot 13, square 138. 

Further answering said paragraph the defendants say 
that said certificate of occupancy was for the use as an of¬ 
fice of a store located at 1338 Connecticut Avenue, N. W., 
on the first floor of the building erected on lot 13, square 
138; that said building at that time was only one story high, 
and that the use of a building for office purposes is a lighter 
load use that use as stores and a permissible use in one 
story buildings erected for store purposes in first commer¬ 
cial areas. 

6. The defendants admit that on October 30, 1947 the 
Board of Commissioners of the District of Columbia di¬ 
rected a letter to the plaintiff as shown in Exhibit “A” at¬ 
tached to the complaint. The defendants deny the remain¬ 
ing allegations contained in paragraph 6 of the complaint. 

Further answering said paragraph 6 of the complaint, 
the defendants say that building permit No. 300306, re¬ 
ferred to as Exhibit “A” attached to the complaint, was 
issued on October 23,1947 by the Director of Inspection of 
the District of Columbia, also known as Inspector of Build¬ 
ings of the District of Columbia, for remodelin g in the 
Dupont Circle Building erected on lot 13, square 138, “as 
per plans”. The defendants further say that the plans at¬ 
tached to the application for permit, copy of which is hereto 
annexed as Exhibit “B” and made a part hereof by refer¬ 
ence, which resulted in the issuance of permit No. 300306, 
hereinbefore referred to, covered the removal and location 
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of partitions for one particular suite of rooms on the 12th 
floor of the building, 11 additional stories having been added 
to the original structure described in paragraph five 
88 hereof, by permit No. 139253 issued January 20,1931. 

The defendants further say that the 12th floor of 
the building now erected on lot 13, square 138, is set back 
from the face of the remainder of the building and, at the 
particular location for which permit No. 300306 was issued, 
is of heavier construction than most of the remaining por¬ 
tions of the said building, and by reason thereof said portion 
of the 12th floor meets the requirements of the Building 
Code of the District of Columbia for occupancy as offices. 

7. The defendants admit that on May 4,1948 the plaintiff 
corporation filed an application for a certificate of occu¬ 
pancy with the office of the defendant Davis as Director of 
Inspections, seeking a certificate of occupancy for the entire 
building erected upon lot 13, square 138, for office purposes, 
and admit that a certificate of occupancy has not been 
granted in accordance with said application. The defend¬ 
ants deny the remaining allegations contained in paragraph 
7 of the complaint. 

Further answering said paragraph 7 of the complaint, the 
defendants say that the application for certificate of occu¬ 
pancy, as set out in this paragraph, was denied solely for 
the reason that the entire building rerected on lot 13, in 
square 138, does not comply with the requirements for occu¬ 
pancy as offices in the Building Code of the District of 
Columbia. 

8. The defendants deny the allegations contained in para¬ 
graph 8 of the complaint. 

Further answering said paragraph 8 of the complaint the 
defendants say that Exhibit “B” attached to the complaint 
is a copy of a letter addressed to the President of the plain¬ 
tiff corporation on June 1,1948 by the Deputy Director of 
Inspection of the District of Columbia; that said letter con- 
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tains no order directed to the plaintiff corporation, 
89 but merely states that no certificate of occupancy 
may be issued in accordance with the application for 
such certificate as set forth in paragraph 7 of the complaint 
and paragraph 7 of this answer, unless there is submitted 
to the Office of the Director of Inspection of the District 
of Columbia ‘‘computations indicating that the structural 
design of all floor slabs above the first floor conform(s) with 
the requirements of Article 802-04 of the District of Colum¬ 
bia Building Code for live load of 70 pounds per square 
foot”. Said letter further notified the President of the 
plaintiff corporation that certain non-conforming partitions 
“throughout the building” had to be removed and that self- 
closing fire doors had to be installed to the storage rooms in 
the basement of the building before an occupancy permit 
could be issued. Defendants say that the partitions re¬ 
ferred to in said letter were denominated “non-conform¬ 
ing” because they violated fire-resistive requirements of 
the Building Code and are distinct from “conforming” par¬ 
titions, not violative of fire-resistive requirements of the 
Code, but which are considerably heavier and figure promi¬ 
nently in computation of loads referred to hereinafter. 

9. The defendants admit that certain computations were 
submitted and admit that at the time of the filing of the 
complaint herein other work described in the letter from 
the Deputy Director of Inspections under date June 1,1948 
and set forth as Exhibit “B” to the complaint, has been 
performed. 

Further answering said paragraph the defendants say 
that the work of removing all non-conforming partitions 
throughout the building and installing self-closing fire doors 
to the storage room in the basement of the building, al¬ 
though performed at the time of the filing of the complaint 
herein, was not performed for a long period of time sub¬ 
sequent to the letter of June 1,1948, and subsequent to other 
communications set forth as exhibits to the complaint. 
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90 Further answering said paragraph 9 of the com¬ 
plaint the defendants say that the computations sub¬ 
mitted by the plaintiff as hereinabove set out and which 
were prepared by Clarence Dooling, an engineer, did not 
demonstrate that the structural design of all floor slabs 
above the first floor in said building conform to require¬ 
ments of Article 802-04 of the District of Columbia Build¬ 
ing Code for live load of 70 pounds per square foot 

10. The defendants deny the allegations contained in 
paragraph 10 of the complaint. 

Further answering said paragraph the defendants say 
that the letter from the Director of Inspection of the Dis¬ 
trict of Columbia to the plaintiff corporation set forth as 
Exhibit “C” to the complaint and referred to in paragraph 
10 thereof is not an order to do the work on said building, 
but a statement of items necessary to be done in order to 
bring the building into compliance with the District of Co¬ 
lumbia Building Code. The only specific direction contained 
in said letter is that the non-complying use of the building 
for office purposes be discontinued unless the indicated 
changes are made. 

1L The defendants deny the allegations contained in par¬ 
agraph 11 of the complaint. 

Further answering said paragraph the defendants say 
that the letter dated July 22, 1949 addressed to the Presi¬ 
dent of the plaintiff corporation by the Director of Inspec¬ 
tion of the District of Columbia and attached to the com¬ 
plaint as Exhibit “D” thereto, is, as indicated by the first 
sentence thereof, nothing more than a confirmation of mat¬ 
ters agreed upon in conference between the President of 
the plaintiff corporation, the Director of Inspection of the 
District of Columbia, the Deputy Director of Inspection of 
the District of Columbia, and the Chief Engineer of the De¬ 
partment of Inspection, District of Columbia, on July 20, 
1949. As further indicated by said letter, the above named 
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officials agreed with the President of the plaintiff corpora¬ 
tion that if certain work were done to lessen the loads 
91 upon the floor slabs of individual floors in the build¬ 
ing erected on lot 13, square 138, a departure from 
usual procedure would be made as a special concession to 
the plaintiff corporation in that occupancy permits for in¬ 
dividual floors would be issued when such floors were 
brought into compliance upon a definite schedule agreed to 
by the President of the plaintiff corporation in conference. 
The defendants aver that the agreements as set forth in the 
letter marked Exhibit “D” to the complaint have never been 
complied with. 

«. ‘ -1 

12. The defendants deny the allegations contained in 
paragraph 12 of the complaint. 

Further answering said paragraph defendants say that 
the non-compliance of the building erected on lot 13, square 
138, with Article 802-04 of the District of Columbia Build¬ 
ing Code for use as offices is based on fact and not on as¬ 
sumption. 

13. The defendants admit that the plaintiff through its 
President requested of the Director of Inspection that live 
load tests as provided in Article 801-04 of the Building Code 
of the District of Columbia be authorized; admit that the 
tests were refused; admit that the plaintiff through its 
President also requested consideration under the provision 
of Article 802-05 of the Building Code of the District of 
Columbia, and admit that the last mentioned request was 
refused on the basis of an opinion by the Corporation Coun¬ 
sel set forth as Exhibit “E” to the complaint. The defend¬ 
ants deny the remaining allegations contained in paragraph 
13 of the complaint. 

14. The defendants admit that the plaintiffs requested 
that a certificate of occupancy for the building erected on 
lot 13 in square 138 for office purposes be issued to the plain¬ 
tiff by reason of the actual use of the building for office pur- 
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poses by the Federal Government in the past. The defend¬ 
ants deny the remaining allegations contained in paragraph 

14 of the complaint. 

92 15. The defendants admit the allegations contained 

in paragraph 15 of the complaint. 

Further answering said paragraph the defendants say 
that Section 108 of the Building Code of the District of Co¬ 
lumbia referred to in said paragraph provides as follows: 

“Section 10&—Appeal to Board of Survey 

Any person who may feel aggrieved by the decision, 
action, or interpretation of the inspector of buildings, 
on any application for or revocation of permit except 
for signs, or the terms of any notice or order, from him, 
or his manner of applying or enforcing the regulations, 
may appeal to a board of survey composed of one of 
the assistants to the engineer commissioner, one dis¬ 
interested architect, engineer, or builder selected by the 
appellant, and a third by these two. Said board of sur¬ 
vey shall make a full and complete study of the facts 
involved and render a report and recommendation re¬ 
garding same to the Commissioners of the District of 
Columbia for their decision. 

All such appeals shall be made in writing within 10 
days after the refusal or revocation of permit or within 
the time mentioned in any notice or order, 6r within 
five days of the decision of the inspector of buildings 
as to to his interpretation of application of any build¬ 
ing regulation, and not after the periods mentioned. 
Such appeals shall be in writing and shall be accom¬ 
panied with the recipt of the collector of taxes for $20 
deposited by the appellant to pay compensation of $10 
to each of the architects, engineers, or builders serving 
in each case. 

Such written appeals must be deposited with the in¬ 
spector of buildings, who shall, if demanded, give a 
receipt stating the exact time of receiving such appeal, 
and he shall forward the appeal to the assistant to the 
engineer commissioner within 24 hours after receiving 
it. No oral complaints or appeals will be considered by 
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the commissioners, or the board of survey, or the as¬ 
sistant to the engineer commissioner/ * 

The defendants say that pursuant to the said Section 108 
of the Building Code the plaintiff on November 16, 1949 
addressed a communication to the defendant Davis as In¬ 
spector of Buildings, copy of which is hereto annexed 
marked Exhibit “C” and made a part hereof by ref- 
93 erence, whereby the plaintiffs invoked the provisions 
of Section 108 of the Building Code and nominated 
Anthony J. Scullen, a reputable engineer, as its representa¬ 
tive on the Board of Survey. On the same day the plaintiff 
paid the required fee set forth in Section 108 of the Build¬ 
ing Code, copy of the receipt therefor being hereto annexed 
marked Exhibit “D” and made a part hereof by reference. 
Thereafter the Commissioners of the District of Columbia 
on December 22, 1949 issued an order appointing a Board 
of Survey in accordance with Section 108 of the Building 
Code of the District of Columbia, copy of said order being 
hereto annexed and marked Exhibit “E”, including the said 
Anthony J. Scullen as a member of said Board. 

Thereafter, on January 6,1950 the Board of Survey sub¬ 
mitted to the Commissioners of the District of Columbia a 
report and recommendations totaling 11 pages, copy of 
which is hereto annexed marked Exhibit “F” and made a 
part hereto by reference in which said Board unanimously 
sustained the actions and interpretations of the Building 
Code of the defendant Davis and concluded he was not 
shown to have acted arbitrarily. Thereafter, on January 
17, 1950 the Commissioners of the District of Columbia at 
their Board Meeting approved the report and recommen¬ 
dations and transmitted copies thereof to the plaintiff and 
to defendant Davis as Director of Inspection. 

16. The defendants admit that subsequent to the action 
of the Commissioners as set forth in paragraph 15 of the 
complaint and paragraph 15 of this answer, the plaintiff 


f 

i 
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furnished engineering data concerning the structure of the 
building located on lot 13, square 138 to the Director of In¬ 
spection and the Commissioners through the defendant 
Daly. The defendants deny the remaining allegations con¬ 
tained in paragraph 16 of the complaint. 

Further answering said paragraph the defendants say 
that subsequent to all dates set forth in paragraph 
94 15 hereof the plaintiff submitted to the defendant 

Daly engineering data prepared by the firm of Sev- 
erud-Elstad-Krueger of New York, dated January 31,1950. 
Thereafter Mr. Fred N. Severud and Mr. Sven B. Svendsen, 
designing engineer for said firm, together with Messrs. Jer¬ 
ome S. Murray, Daniel Weissman and Denis EL Lane, Esq., 
Representing the plaintiff corporation, conferred at length 
with the defendant Daly and with Milton D. Korman, As¬ 
sistant Corporation Counsel, D. C., relative to said submit¬ 
ted data. In addition thereto, all of said persons repaired 
to the Dupont Circle Building erected on lot 13, square 138 
and personally inspected certain portions thereof. 

Subsequent thereto Mr. Fred N. Severud of the firm of 
Severud-Elstad-Krueger under date of March 7, 1950 sub¬ 
mitted to Mr. Jerome S. Murray certain further data and 
computations which the said Murray transmitted to the de¬ 
fendant Daly. Defendants say that neither of the submis¬ 
sions of data and computations made by the firm of Sev¬ 
erud-Elstad-Krueger established that the Dupont Circle 
Building erected on lot 13 in square 138 complied with the 
requirements for office purposes of the Building Code of 
the District of Columbia. Defendants further say that sub¬ 
sequent to the last submission of data and computations, as 
hereinbefore set out, the defendant Daly advised Jerome 
S. Murray, President of the plaintiff corporation, that he 
had examined the same and that they failed to establish 
that the building complied for office purposes with the Dis¬ 
trict of Columbia Building Code. 

17. The defendants are without knowledge or informa- 
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Hon sufficient to form a belief concerning the truth of the l 
allegations as to a belief held by the plaintiff corporation jj 
or any of its officers. , / - \ | ] 

Further answering said paragraph the defendants say j \ 
that defendant Daly, as Chief Engineer of the Department 
of Inspection of the District of Columbia, did in fact make i i 
a comprehensive analysis according to sound engineering ff' 
practices and did in fact make computations thereof, both ; , 
of which established that the Dupont Circle Building . J 
95 erected on lot 13, square 138 fails to meet the require- i | 
ments for office purposes established by the Building j- ] 
Code of the District of Columbia. • [. 

18. The defendants are without knowledge or informa- j j 
tion sufficient to form a belief concerning the truth of the J.j 
allegations contained in paragraph 18 of the complaint as 
to how the plaintiff is informed through its officers. : 

Further answering said paragraph defendants say that j 
a criminal prosecution was instituted by the defendant | 
West, as Corporation Counsel of the District of Columbia, j j 
through his assistant Clark F. King, Esq., in the Municipal f f 
Court for the District of Columbia, Criminal Division, on |j 
the 17th day of November, 1949 charging the plaintiff cor-1 j 
poration through its President with violation of the Zoning 11 
Regulations of the District of Columbia on the 4th day of | j 
May, 1948. Defendants say that after a trial of said crimi- j i 
nal proceedings upon an agreed statement of facts, copy 
of which is hereto annexed marked Exhibit “G” and made j 
a part hereof by reference, plaintiff corporation was found 
guilty by Judge Casey of the Municipal Court for the Dis- j ] 
trict of Columbia and ordered to pay a fine of $50.00. • De- j [ 


fendants further say that on, to wit, the 24th day of Febru¬ 


ary, 1950, the plaintiff filed a notice of appeal from said 
judgment of the Municipal Court, thereafter filed a “State- | j 
ment of Record, Proceedings and Evidence”, but failed to i j 


perfect said appeal, and that, by order dated April 10,1950, J 
copy of which is hereto annexed marked Exhibit “H” and 
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made a part hereof by reference, the Municipal Court of Ap¬ 
peals for the District of Columbia dismissed said appeal. 

Further answering said paragraph the defendants say 
that, prior to the service upon them of the complaint herein, 
the defendant West, as Corporation Counsel of the District 
of Columbia, by and through his assistant Clark F. King, 
Esq., on the 17th day of April, 1950, caused a sum- 
96 mons to be served on Jerome S. Murray, President 
of the plaintiff corporation, requiring him as the rep¬ 
resentative of said corporation to appear on the 20th day 
of April, 1950, in the Municipal Court for the District of 
Columbia, and that, prior to the service of the complaint 
herein upon the defendants, there was filed in the Munici¬ 
pal Court for the District of Columbia on the 20th day of 
April, 1950, an information charging the plaintiff corpora¬ 
tion in eight counts with violation of the Zoning Regulations 
of the District of Columbia on, to wit, the 27th day of Feb¬ 
ruary, 1950, the 6th day of March, 1950, the 13th day of 
March, 1950, the 20th day of March, 1950, the 27th day of 
March, 1950, the 3rd day of April, 1950, and the 10th day 
of April, 1950. The defendants say* that each count of said 
information charges the plaintiff corporation at 1346 Con¬ 
necticut Avenue, N. W., on each of the dates set out above, 
that it “did use said premises for a purpose other than a 
single family dwelling without first having been issued by 
the Inspector of Buildings a certificate of occupancy there¬ 
for stating that the use complies with the zoning and build¬ 
ing regulations ,, . The defendants say that the said infor¬ 
mation constitutes a pending case in the Municipal Court 
for the District of Columbia, Criminal Division, against the 
plaintiff corporation and that the same is now set for trial, 
at the request of the plaintiff (Ducirco, Incorporated), for 
the 11th day of May, 1950. 

19. The defendants deny the allegations contained in par¬ 
agraph 19 of the complaint. 
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20. The defendants admit the allegations contained in!:! 
paragraph 20 of the complaint. -f i 

• - Y ...\i 

2L The defendants deny that they have issued any orders j- 
to the plaintiff corporation other than an order to cease | 
the use of the Dupont Circle Building located on lot 13, V 
square 138 in violation of law, and deny that any work j. f 
97 mentioned in discussions or communications be- j 

* r f ,g- * 

tween the representatives of the plaintiff and any 
of the defendants is unnecessary to bring the said building 
into compliance with the Building Code of the District of j j 
Columbia for use as offices. The defendants further deny 
that any of said work would reduce the value of said prop- | 
erty. The defendants are without knowledge or informa- Y 
tion sufficient to form a belief concerning the truth of the 
remaining allegations contained in paragraph 21 of the : 
complaint. ' . j " Y Y ’ ’ f!' 

• . J' " [Y 

22. The defendants say that they are not required to }:§■ 
answer the allegations contained in paragraph 22 of the 
complaint because the same are conclusions of law, but if i j 
they are material, defendants deny all of said allegations. | j 

I ‘ 

Further answering said complaint the defendants say that j | 
subsequent to the submission by the plaintiff corporation of ] - 
computations prepared by an engineer by the name of Clar- : | 
ence Dooling, as set forth in paragraph 9 hereof, the plain- vi- 
tiff employed the firm of Beall and LeMay, a reputable engi- j 
neering firm in the District of Columbia, to analyze the Du- ; 
pont Circle Building erected on lot 13, square 138, and to f 
make computations thereof to determine whether the same ! i 
complied for office purposes with the Building Code of the ‘ j 
District of Columbia. The said firm of Beall and LeMay j. j 
did, in fact, make such analysis and computations and ad- I i 
vised the plaintiff corporation through its officers and the | 
defendants Davis and Daly that the said building did not in i 
fact comply for said purposes with the Building Code of the j 
District of Columbia. Y . ’: ; hi 


• . .I'.i 
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Further answering the complaint the defendants say that 
by virtue of an order of the Commissioners of the District 
of Columbia under date of April 14,1925 the occupancy and 
use of the Dupont Circle Building by the United States Gov¬ 
ernment constitutes no basis for non-applicability of the 
building regulations of the District of Columbia to 
98 the plaintiff corporation. Said order of April 14, 
1925, which promulgates the Building Regulations of 
the District of Columbia, provides in part as follows: 

“ORDERED: 

That regulations are hereby made and promulgated, 
to be known as the building regulations of the District 
of Columbia, and shall control the construction, erec¬ 
tion, maintenance, repair, and removal of all buildings, 
as defined in these regulations, and their appurte¬ 
nances, within the District of Columbia, with the excep¬ 
tions of public buildings or premises owned by the 
United States, and of buildings or premises officially 
under the control of officers of the United States in their 
official capacity, subject to modification or repeal by 
Congress or by the Commissioners of the District of 
Columbia, as the public interests shall require.” 

Further answering the complaint the defendants say that 
Section 802-04 of the Building Code of the District of Co¬ 
lumbia provides in part as follows: 

“Article 802-04. Live Loads. 

Floor construction shall be designed to support not 
less than the following minimum live loads, uniformly 
distributed, in pounds per square foot of horizontal 
area, for the proposed use of the floor: 

a. Forty pounds for rooms of dwellings, flats, apart¬ 
ments, clubs, hotels, tenements, lodging or boarding 
houses, hospitals, sanitariums, asylums, institutions for 
the infir m, dormitories, boarding schools, and buildings 
for any similar purpose, school and college classrooms 
with fixed seats, or with unfixed seats where the area of 
the classroom does not exceed 720 square feet; theater 
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dressing rooms; roof terraces, promenades or snn 
decks. 

b. Fifty pounds for floors for office purposes above j 
the first or street floor, where floor construction is two- j 
way type construction. Fifty pounds for beams and 
columns for floors above the first floor, for office pur- j 
poses. 

c. Seventy pounds for floors for lobbies, public din- j 
ing rooms, or other rooms for public use of hotels, clubs, | 
apartment houses, hospitals, and buildings for similar 
purposes; office purposes above the first or street floor, 
where floor construction is one-way type construction; 

school and college rooms without fixed seats, and 
99 school and college laboratories and corridors; i 

churches, theaters, halls, fraternal meeting rooms and 
places of assembly, with fixed seats; film exchanges; 
museums; art galleries; libraries (except book stacks 
at 30 pounds per cubic foot). 

• • • • 

k. The minimum live loads for corridors, passage¬ 
ways, and aisles shall be the maximum specified for 
. the rooms which they serve for egress. Provision shall j 
be made for partial and eccentric loading.” 

j 

Defendants further say that the floor construction in the j 
Dupont Circle Building erected on lot 13, square 138 is j 
“one-way type construction”, and, accordingly, under para-1 
graph “c” of Section 802-04 above quoted, is required, if | 
used for office purposes, to be designed to support not less ! 
than a minimum live load of 70 pounds per square foot j 
of horizontal area. Defendants further say that the 11 ad- i 
ditional stories added in 1931 to the original one story build- j 
ing erected on lot 13, square 138, as set out in paragraphs 
5 and 6 hereof, were constructed for use as an apartment j 
hotel as shown by the permit therefor, copy of which is ! 
hereto annexed marked Exhibit “I” and made a part hereof j 
by reference; that, accordingly, it was only necessary that j 
it be constructed to comply with the 40 pound minimum live 


32 


load provided in paragraph “a” of Section 802-04 above 
qnoted; and that, in fact, all but the second floor were de¬ 
signed so as to comply with the minimnm load requirements 
of said paragraph “a” of Section 802-04, above quoted. 

OLIVER GASCH 

Assistant Corporation Counsel, D. C. 

MILTON D. KORMAN 

Assistant Corporation Counsel, D. C. 

Attorneys for Defendants 

District Building 

Washington, D. C. 

100 EXHIBIT “A” 

Department of Building Inspection, District of Columbia, 
Certificate of Occupancy No. 17253, Washington, D. C., 
April 18,1927. 

Permission is hereby granted to Jos. J. Moebs to use the 
1st floor of the building located on Lot 13, Square 138, Prem¬ 
ises 1338 Connecticut Ave., N. W., for the following pur¬ 
poses : Office. 

This certificate does not take the place of any license re¬ 
quired by law, nor does it authorize the use of boilers, 
motors, or machinery. Any change in the use or occupancy 
of this building shall require a new certificate. 

Zone, 1st Commercial, Fee $2.00. Robert H. Davis, Di¬ 
rector of Inspection. By_, Permit Clerk. 

This certificate shall be conspicuously posted at all times. 

[copy] 
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DUCIRCO, INC. 

Dupont Circle Building 
Conn. Ave. at Dupont Circle 
Washington 6, D. C. 

November 16, 1949 

Mr. Robert H. Davis, 

Inspector of Buildings, 

District Building, 

Washington, D. C. 

Re: Section 108, D.C. Building Code 

Dear Mr. Davis: 

I have been instructed by the Board of Directors of Du- 
circo, Incorporated to inform you that it feels aggrieved by 
your decisions, actions and interpretations of its letters 
of July 22 and August 5. It further takes exception to your 
letter of August 2 and manner of applying and enforcing 
the building regulations as set forth in your letter of July 
22 which set a six-month period namely January 25, 1950, 
to complete the requested order of your Department. 

Inasmuch as we feel so aggrieved by your decisions, ac¬ 
tions and interpretations, we are availing ourselves of Chap¬ 
ter 1, Section 108 of the District of Columbia Building 
Code. As the appellant, we have selected Anthony J. Scul- 
len as a disinterested engineer. 

Check for $20.00 has been deposited with the Collector of 
Taxes and receipt for same enclosed. 

For your information we are also attaching photostatic 
copies of our letters of July 22 and August 5; your letters 
of July 22 and August 2; and the Commissioners of the 
District of Columbia certification of October 30, 1947. 

Very truly yours, 

DUCIRCO, INC. 

By: Jerome S. Murray, Pres. 
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Received by: Robert H. Davis, Inspector of Buildings, 
11/16/49. Date 3:20 P.M., Time of Day. 

JSM/m. Copy to Mr. Anthony J. Scnllen. 

103 EXHIBIT “D” 

Director of Inspection, Office of the District of Columbia, 
Washington, D. C., Nov. 16, 1949. 

Fee to accompany application for appeal to Board of 
Survey as required by Section 108 of the Building Regula¬ 
tions dated April 9, 1941, $20.00. Total, $20.00. 

Credit: 9924 Misc. Trust Fund. Deposits D. C. Appeal of 
Ducirco Inc. 1346 Conn. Ave., N. W. Pay to the Collector 
of Taxes, D. C. Auditor, D. C. 

Nov-16-49 298 20 —CCA 20.00 

Paid by Guy V. Curran, Collector of Taxes, D. C. 

104 EXHIBIT “E” 


E. D. 261835 939191 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

EXECUTIVE OFFICE 
WASHINGTON, D. C. 

December 22, 1949 


ORDERED: 

That in accordance with the provisions of Section 108 of 
the D. C. Building Code, the following named persons 
are hereby appointed as a Board of Survey to review the 
appeal of Mr. Jerome S. Murray, President, Ducirco, Inc., 
dated November 16,1949, in regard to the interpretation of 
the Director of Inspection with respect to the issuance of a 
Certificate of Occupancy for the Dupont Circle Building, 
1346 Connecticut Avenue, N. W.: 

Lt. CoL T. J. Hayes, Assistant Engineer Commissioner, 
(Representative of the District Government) 
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Mr. A. J. Scullen, 1224 Lawrence Street, N. B., Wash¬ 
ington, D. C., (Representative of the Appellant) 

Mr. Roger T. Hall, 7312 Bradley Boulevard, Bethesda, 
Maryland, (Representative selected by the other two 
members of the Board) 

By order of the Board of Commissioners, D. C. 

G. M. THORNETT, 

Secretary to the Board. 

Official Copy furnished: 

E. D. 

Dept, of Insp. 

Lt. CoL T. J. Hayes 
Persons 

ENGINEER DEPARTMENT 

i 

105 EXHIBIT T” 

January 6, 1950 

MEMORANDUM TO THE BOARD OF j 

COMMISSIONERS: 

BOARD OF APPEAL—DUPONT CIRCLE BUILDING j 

In accordance with the provisions of Section 108 of the 
D. C. Building Code, Ducirco Inc. appealed to a Board of 
Survey as a result of certain actions of the Department 
of Inspection with respect to the Dupont Circle Building. 
This Board was appointed to hear the appeal by Commis¬ 
sioners ’ Order on December 22, 1949. The case has been 
studied by this Board in five meetings held on December 
19, 22, 27 and 29,1949 and January 6, 1950. All pertinent 
papers were reviewed. The testimony of Mr. Murray, 
representing Ducirco Inc. and Mr. Davis, representing the 
Department of Inspection, and of such witnesses as each 
brought before the Board, was heard. 

The Board concludes that: 
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1. The decisions, actions and interpretations of the Di¬ 
rector of Inspection in this case were correct, as well as 
the terms of his notices and orders, and his manner of ap¬ 
plying or enforcing the regulations. 

2. Ducirco Inc. is permitting the Dupont Circle Building, 
which is a residential building and not designed for office 
loads as specified in the Building Code, to be occupied for 
office use, without a certificate of occupancy; and thus vio¬ 
lates both the Building Code and the Zoning Regulations. 

% 

3. The appeal of Ducirco Inc. should be decided in favor 
of the District of Columbia. 

The Board recommends that: 

1. The District take appropriate action to require that 
Ducirco Inc. make the Dupont Circle Building comply with 
municipal requirements for an office building, as stated in 
the Building Code, and secure a certificate of occupancy for 
such use as required by the Zoning Regulations, or discon¬ 
tinue the use of unauthorized portions of the building for 
office purposes. 

106 2. The Board of Commissioners approve this re¬ 

port not later than January 10, 1950, in view of the 
court case scheduled for January 11, 1950. 

1 3. A copy of the Board’s report be forwarded to Ducirco 
Inc. and the Director of Inspection. 

A more detailed report of the Board, together with the 
file on this subject, which includes all pertinent papers, is 
attached. 

T. J. HAYES 

1 Lt. Col., Corps of Engineers 

Assistant Engineer Commissioner 
ANTHONY J. S CULLEN 
Representative of the Appellant 
ROGER T. HALL 
Representative selected by the other 
two members of the Board. 
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107 BOARD OF APPEAL—DUPONT CIRCLE 

BUILDING 

APPEAL 

In accordance with the provisions of Section 108 of the 
D. C. Building Code, Dncirco Inc. has appealed to a Board 
of Survey as a result of certain actions of the Department 
of Inspection with reference to the Dupont Circle Building. 
The appeal, addressed to the Director of Inspection and 
dated November 16,1949, states as follows: 

“I have been instructed by the Board of Directors of 
Ducirco Incorporated to inform you that it feels ag¬ 
grieved by your decisions, actions and interpretations 
of its letters of July 22 and August 5. It further takes 
exception to your letter of August 2 and manner of 
applying and enforcing the building regulations as set 
forth in your letter of July 22 which set a six-month 
period namely January 25, 1950, to complete the re¬ 
quested order of your Department. 

• • • • 

DUCIRCO, INC. 

By: 

/s/ Jerome S. Murray 

Jerome S. Murray, Pres.” 

The appeal was discussed with the Corporation Counsel 
to determine if it met the requirements of Section 108 of 
the Building Code. There was some doubt because of the 
time element involved, but the final ruling was affirmative. 

BOARD OF SURVEY 

A Commissioners* Order of December 22,1949 appointed 
a Board of Survey to review this appeal, consisting of the 
following members: 
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Lt. Col. T. J. Hayes, Assistant Engineer Commissioner, 
(Representative of the District Government) 

Mr. A. J. Scnllen, 1224 Lawrence Street, N. E., Wash¬ 
ington, D. C. (Representative of the Appellant) 
Mr. Roger T. Hall, 7312 Bradley Boulevard, Bethesda, 
Maryland. (Representative selected by the other • 
two members of the Board) 

108 BACKGROUND 

The background of the Dupont Circle Building, as it is 
pertinent to this appeal, is as follows: 

In 1926, the first story of what was then visualized as a 
ten-story office building was constructed. No work began 
on the remainder of the building until 1931. In 1930, ap¬ 
plication was made to erect an eleven-story addition on the 
existing one-story structure. Since it proved impractical 
to meet the live load requirements for office use (70 pounds 
per square foot), the permit, as issued, authorized con¬ 
struction of the addition for residential use (40 pounds per 
square foot). As erected, the first floor was designed for 
100 pounds per square foot, the second floor for 70 pounds 
per square foot, and the remaining floors for 40 pounds per 
square foot 

In 1941, the Government took over the building for office 
use and so occupied it for about five years. Subsequently, 
as offices were vacated, starting it is believed in early 1948, 
Ducirco Inc. began leasing space to others for office pur¬ 
poses. Ducirco Inc. was notified on June 1, 1948 that a 
certificate of occupancy was required, and that certain spe¬ 
cified work must be done to bring the building into compli¬ 
ance with the Building Code before such a certificate could 
be issued. Since later inspection showed that the require¬ 
ments had not been met and that practically all floors were 
occupied as offices, the matter was referred to the Corpora¬ 
tion Counsel in October, 1948. A number of discussions 
were then held, but without tangible results. 
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On January 18, 1949, Dncirco Inc. was directed to take 
certain specified corrective action to make the bnilding 
comply with the Bnilding Code, and to complete snch work 
by February 8,1949, or discontinue the use of the unauthor¬ 
ized portions of the building for offices. The date of Feb¬ 
ruary 8, 1949 was subsequently changed to March 1, 1949 
and then to April 1, 1949. Apparently all required work 
was completed promptly except the removal of the critical 
partitions from exterior panel slabs as directed in the let¬ 
ters of June 1, 1948 and January 18, 1949. 

In June 1949, the matter was reviewed with Mr. Murray 
who apparently agreed to submit plans and a reasonable 
schedule for removing critical partitions throughout the 
building; but the data he subsequently submitted was un¬ 
satisfactory, and he was so notified on June 28,1949, since 
the data applied to one floor only and even for this floor 
was unreasonable in that it specified a year to complete. 

On July 22, 1949, a letter was sent to Mr. Murray con¬ 
firming the subject matter of a conference held with him on 
July 20, 1949, and stating that, as he had agreed, he was 
to furnish not later than July 25,1949 plans and schedules 
for removing all critical partitions; and that such 
109 schedule was to be progressive by floors and so 
planned that the entire building would be completed 
within six months. Such plans and schedules have not been 
submitted as of this date, nor have such partitions been 
removed, although the six-month period expires on Janu¬ 
ary 25, 1950. Accordingly, the case was referred to the 
Corporation Counsel once more and was heard before Judge 
Casey on November 17, 1949. Judge Casey granted a con¬ 
tinuance to January 11, 1950, to permit this appeal to a 
Board of Survey. 


POINTS AT ISSUE 

A study of the appeal by this Board developed that six 
points were at issue. These points, together with the con- 
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tentions of Mr. Davis, representing the Department of In¬ 
spection, and Mr. Murray, representing Dncirco Inc. and 
the comments and conclusions of this Board, are as follows: 

1. Should the District permit a load test to he made in 
order to determine whether the building is adequate for 
office occupancy? 

a. Mr. Davis’s contention is that such a test is neither 
authorized nor sound practice. Even if the building suc¬ 
cessfully passed such a test without indication of strain or 
damage, there would still be no assurance that the building 
could properly be used for the test load or even for another 
load intermediate between the test and the design load, par¬ 
ticularly since the proposed use would involve the applica¬ 
tion of the load for a period of time bearing no relation to 
the period of test. In addition, there is no need for a load 
test, since Mr. Davis will accept the building for office oc¬ 
cupancy on the basis of the design strength, provided cer¬ 
tain critical partitions are removed on each floor in order 
to bring the load approximately within the limits specified 
in the Building Code. 

b. Mr. Murray’s contention is that a load test should be 
applied in order to determine whether the building is ade¬ 
quate for office occupancy, without the removal of partitions. 

c. In the consideration of this point by the Board some 
study of the design strength was made. Mr. Murray stated 
that the building had been designed for office use. The 
computations which he submitted to the Board* as well as 
other information available to the Board, did not support 
this statement. 

d. The Board concludes that no load test should be made; 
and that the building as designed is not adequate for office 
occupancy, but could with minor changes meet the require¬ 
ments of the Department of Inspection. These minor 
changes are those which the Department directed in its 
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letter of January 18, 1949. Such changes have not been 
completed to date. 

* 

110 2. Did the Government apply a load test or make 

a structural test of the budding before occupancy in 
order to determine its adequacy for office use? Had the 
Government done so, to what extent would the results be 
binding on the District? 

a. Mr. Davis’s contention, based on discussions with the 
Public Building Administration, is that no such load test 
was made, but that a structural check of the plans was 
made which indicated that the floors above the second were 
designed for 40 pounds per square foot. Mr. Davis further 
states that no results of Government tests or structural 
checks are necessarily binding on the District 

b. Mr. Murray’s contention is that the Government must 
have applied such a test or made such a check, and must 
have satisfied themselves that the building was adequate for 
office use, inasmuch as the statement was made by a Gov¬ 
ernment official before a Congressional hearing that the 
lease of the building by the Government was predicated on 
its “satisfactory condition for tenancy as an office building 
in accordance with the District of Columbia Building Regu¬ 
lations”. 

c. In the consideration of this point by the Board the 
evidence available indicated that no load test was made, and 
that the design loads above the second floor were for 40 
pounds per square foot. The record of the Congressional 
hearings was referred to. It was stated therein that the 
Government had in fact included a condition in its lease, 
as described by Mr. Murray; but there was no indication, 
either at the Congressional hearing or in the evidence sub¬ 
mitted to this Board, that any alteration of the building had 
been made, either prior to or during Government occupancy, 
to bring it into conformity with the regulations of the Dis¬ 
trict of Columbia for office use. 
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d. The Board concludes that the Government did not 
apply a load test; that they did make a structural check of 
the building; and that such structural check indicated the 
floors above the second were not designed for office loads. 
Consequently, the second part of the question is not perti¬ 
nent. 

\ 

3. Is Ducirco Inc., with respect to the Dupont Circle 
Building, in violation of any municipal regulations? 

a. Mr. Davis’s contention is that Ducirco Inc. is in viola¬ 
tion of the Building Code and the Zoning Regulations, be¬ 
cause of alterations of the building without a permit, occu¬ 
pancy without a certificate, and office occupancy of a build¬ 
ing designed for residential use. 

b. Mr. Murray’s contention is that Ducirco Inc. is not in 
violation of any municipal regulations for two reasons: (1) 
The Commissioners’ letter of October 30, 1947 certified 
that the building is in accord with the building, zoning, and 

other applicable regulations. (2) Since the Zoning 
111 Regulations prior to March 23, 1949 did not author¬ 
ize a certificate of occupancy for a part only of a 
building, any such certificate which was issued for a part 
of a building was construed to cover the entire building. 
Accordingly Certificate of Occupancy No. 123642, issued 
on November 24,1948 to use the second floor for offices was, 
in effect, a certificate of occupancy for the entire building 
for such use; and even Certificate of Occupancy No. 17253 
issued on April 18,1927 to use the building as an office (only 
the first story .was in existence at that time) was valid for 
the entire building, even though the building above the first 
story had not been built, or even designed as subsequently 
built. 

j c. Discussions of the first of Mr. Murray’s contentions 
is covered later in this report (see point 4). Mr. Murray’s 
second contention is to some extent a legal one which can- 
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not be answered conclusively by this Board. However, it 
is not considered logical that a certificate of occupancy for 
a part of the building can be construed to cover the whole 
building. On this basis, a certificate for the use of one 
section of the first floor as a shop would authorize the use 
of the entire building as a store. Whether or not the Direc¬ 
tor of Inspection had the authority prior to March 23,1949 
to issue certificates for a part only of a building, for many 
years the regulations had been interpreted as authorizing 
such certificates and such certificates had been issued. When 
the authority was questioned, the regulations were changed 
to eliminate any such question. 

d. The Board concludes that the building is occupied in 
violation of the Zoning Regulations and the Building Code, 
in that it is occupied without a certificate of occupancy, and 
is being occupied for office use although not designed for 
office loads. No adequate evidence was submitted to the 
Board that alterations requiring permits had been made. 

4. Did the Commissioners certify in their letter of Oc¬ 
tober 30,1947 that the building is in accord with the build¬ 
ing, zoning, and other applicable regulations? 

a. Mr. Davis’s contention is that this certification ap¬ 
plied only to one suite in the building. 

b. Mr. Murray’s contention comprises two points: (1) 
The Commissioners’ certification stated that the entire 
building complied with applicable regulations. (2) Since 
the plan of remodeling for this suite stated that this was 
the “Proposed Layout For a Suite of Offices, 12th Floor,” 
and since the remainder of the building was already used 
by the Government for office purposes, approval of this 
plan constituted approval of the use of the whole building 

for office purposes. 

112 c. Discussions before the Board brought out that 
an application was made for a permit to remove and 


! 

f 

: 
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relocate partitions in one suite on one floor. Attached to 
this application was a plan of this suite only. The repair 
permit issued gave Ducirco Inc. “permission to remove 
and relocate machite partitions. No plumbing. No electri¬ 
cal. No structural changes. As per plans.” Subsequently, 
the corporation requested certification from the Commis¬ 
sioners that such a building permit had been issued, in order 
to evict the tenant of this suite. This request was for¬ 
warded to the Commissioners by the Director of Inspection 
by a memorandum which stated that “the work indicated 
on the application and approved plans fully meets all re¬ 
quirements of the Building and Zoning Regulations”. The 
Commissioners on October 30,1947 certified: 

“That Building Permit No. 300306 was issued to 
you on October 23, 1947 by the Director of Inspection 
to do this remodeling, as per application and approved 
plans attached thereto. 

“These plans had been approved by the Commission¬ 
ers of the District of Columbia and are in accord with 
the Building and Zoning and other applicable munici¬ 
pal regulations.” 

d. The Board concludes that the Commissioners’ certifi¬ 
cation stated, in effect, that a permit had been issued to re¬ 
move and relocate machite partitions in one suite on the 
12th floor, and that the plans for remodeling this one suite 
complied with the Building, Zoning and other applicable 
municipal regulations. Neither the Commissioners’ certifi¬ 
cation nor the memorandum from the Director of Inspection 
certifies that the building, other than this suite, is in accord 
with municipal regulations, nor does it approve or commit 
the District to subsequent approval of the use of either this 
suite or the entire building for office use. 

5. Is the six-month period to complete this work adequate 
or unfair? 

a. By letter of November 9, 1948, the corporation’s ar¬ 
chitect was notified that the partition load would have to be 
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removed from exterior panel slabs. On January 18, 1949, 
the corporation was notified that either the building must 
be made to comply with the Building Code by February 8, 
1949, or the use of unauthorized portions of the building 
for offices discontinued. The date of February 8,1949, was 
subsequently changed, first to March 1, 1949 and then to 
April 1,1949. In June 1949, Mr. Murray apparently agreed 
to submit plans and a reasonable schedule for removing 
critical partitions for the entire building, but failed to do 
so. In July 1949, Mr. Murray apparently agreed, and on 
July 22, 1949 a letter was sent to Mr. Murray confirming 
this, to furnish, not later than July 25, 1949 plans 
113 and schedule for removing partitions progressively 
by floors so that the entire building could be com¬ 
pleted within six months. Apparently these plans and 
schedules have never been submitted nor have any of these 
critical partitions been removed although the six-month 
period expires on January 25,1950. 

b. The Board concludes that Ducirco Inc. has had over 
a year to do this work, during which the building has been 
occupied illegally. The six-month period given the cor¬ 
poration on July 25, 1949 to complete the work was ade¬ 
quate. The fact that such work is now made more difficult 
because of the continued and increased occupancy of the 
building is not pertinent, particularly since such occupancy 
is in violation of the Zoning Regulations, and since it has 
been permitted by Ducirco Inc. in spite of District direc¬ 
tives. 

6. Did Mr. Davis aggrieve Mr. Murray by failing to have 
one of Mr. Davis's superiors present at the July 20 con¬ 
ference? 

a. Mr. Murray’s contention as noted in his letter of Au¬ 
gust 5,1949, is that Mr. Davis failed to do so. 

b. The only evidence submitted was Mr. Murray’s letter 
of June 29,1949, in which he asks for a meeting to discuss 
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differences and states that “inasmuch as this matter cannot 
be settled by any of your subordinates I specifically request 
that you, yourself, be present as well as any of your su¬ 
periors or subordinates whom you desire (Underscoring 
supplied.) 

c. The Board concludes that Mr. Murray had no basis 
for being aggrieved by Mr. Davis’s failure to have one or 
more superiors present at the July 20, 1949 conference, in¬ 
asmuch as Mr. Murray’s request left the matter to Mr. 
Davis’s discretion. 


CONCLUSION 

In addition to the specific answers to the points at issue, 
as noted above, this Board concludes that: 

1. This building was designed for residential use. 

2. It is being occupied for office use without a certificate 
of occupancy. 

; 3. Ducirco Inc. leased space to others for office use and 
permitted the building to be occupied for office use in viola¬ 
tion of the Building Code and Zoning Regulations. 

4. In spite of numerous discussions and correspondence 

with, and directives from, the Department of Inspec- 
114 tion, Ducirco Inc. has continued and increased such 
occupancy without a certificate of occupancy. 

5. For a year Ducirco Inc. has known, by reason of cor¬ 
respondence from the Department of Inspection, that they 
could make the building comply by relatively minor altera¬ 
tions, but they have failed to do so. 

6. No evidence was produced before this Board of any 
arbitrary or incorrect interpretation or enforcement of the 
regulations by the Department of Inspection. The Depart¬ 
ment has done all that can be reasonably expected in this 
matter. 


49 



7. The appeal of Ducirco Inc. should be decided in favor 
of the District of Columbia. 

8. Ducirco Inc. should be required to make the Dupont j 
Circle Building comply with municipal requirements for an j 
office building, as stated in the Building Code, and secure a 
Certificate of Occupancy as required by the Zoning Begula- j 
tions or should be forced to discontinue use of unauthorized 
portions of the building for office purposes. 

i 

115 RECOMMENDATIONS j 

The Board recommends that: 

1. The District take appropriate action to require that 
Ducirco Inc. make the Dupont Circle Building comply with 
municipal requirements for an office building, as stated in 
the Building Code, and secure a certificate of occupancy for j 
such use as required by the Zoning Regulations, or discon- j 
tinue the use of unauthorized portions of the building for i 
office purposes. 

2. The Board of Commissioners approve this report not j 
later than January 10, 1950, and earlier if possible, since 
the case is to be heard in Court on January 11, 1950. 

3. A copy of this report be forwarded to Ducirco Inc. and 
the Director of Inspection. 

T. J. HAYES 

Lt. Col., Corps of Engineers 
Assistant Engineer Commissioner 
ANTHONY J. SCULLEN 
Representative of the Appellant 
ROGER T. HALL 
Representative selected by the other i 
two members of the Board. 

i 

S 

116 Filed March 6, 1950. Walter F. Bramhall, Clerk of 
Municipal Court, Washington, D. C. 
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EXHIBIT “G” 

IN THE MUNICIPAL COURT FOR THE 
DISTRICT OF COLUMBIA 

Criminal Division 

District of Columbia vs. Dncirco, Inc. 

No. 91624 
STIPULATION 

It is hereby stipulated that the following facts would be 
shown by competent evidence in the above entitled cause 
upon hearing in this Court: 

That the structure involved in this proceeding came into 
existence originally as a one story store building erected 
under Permit No. 94495 at 1332-62 Connecticut Avenue, N. 
W., issued by the District of Columbia on the 22nd day of 
December, 1926. Certificates of Occupancy were issued for 
all portions of this structure for various commercial pur¬ 
poses including one No. 17253 dated April 18, 1927 for 
office use in that portion then known as Store No. 3 of the 
Arcade. This was issued to the original owner and builder, 
one Joseph Moebs. 

On January 20, 1931, a permit was issued for an eleven 
story addition to the existing one story structure described 
as an Apartment Hotel according to the plans on file with 
the Inspector of Buildings. 

After the completion of the eleven story addition a Cer¬ 
tificate of Occupancy No. 40577 was issued on April 7,1933. 
The application was made by Joseph Moebs and the Occu¬ 
pancy Certificate issued to “The Dupont Circle Hotel” for 
the use of all floors of the structure as a hotel. 

From 1933 until 1941, floors 2-12 inclusive were rented as 
apartments by the owners who were Moebs and Dupont 
Circle, Inc., which acquired ownership on March 5, 1938 
from Bertha Moebs, widow of the original owner. No oc- 
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cupancy permits were issued during this period for 
117 the building as an entity. 

A lease was entered into between the Federal Gov¬ 
ernment and Dupont Circle, Inc., for occupancy by the Fed¬ 
eral Government beginning on July 1, 1941 as an Office 
Building. A copy of the lease shall be considered as a part 
of this stipulation. During this occupancy the Government 
leased the entire structure less part of the first floor and 
one apartment on the 12th floor which the tenant refused to 
vacate. Except for the 12th floor apartment all facilities 
for housekeeping, such as refrigerators and stoves, were 
removed from the building at the direction of the Federal 
Government prior to their acceptance of the space (NJB. 
The Government did not obtain all space at once.) 

No occupancy permits were issued during the tenure of 
the Federal Government nor applied for by the Lessor or 
by the Federal Government. The Federal Government oc¬ 
cupied the property until the 1st day of March 1944, when 
it sublet the building to the UNRRA and the United Nations. 

The defendant Ducirco, Inc., acquired title to the property 
subsequent to the leasing and during the occupancy by the 
Federal Government. This corporation is a separate and 
distinct legal entity from the original lessor, Dupont Circle, 
Inc. 

After it acquired title and on October 23, 1947, the de¬ 
fendant corporation filed for and secured a permit to re¬ 
move and locate partitions of the apartment located on the 
12th floor which the government did not occupy. The work 
required by the plans was done and it was thereby converted 
to office use. The application, plans and permit are in¬ 
cluded in this stipulation. 

Upon the termination of the tenancy by UNRRA (May 1, 
1948) the defendant corporation rented to individual ten¬ 
ants the office space on floors 2-12 to individual tenants. 
This situation continues. 
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There is no occupancy permit for the present use issued 
to the defendant for the building from floors 3-12, inclusive, 
nor to individual tenants. 

For the District of Columbia 

/s/ Clark F. King 
Asst. Corporation Counsel 
/s/ Denis K. Lane 
Denis K. Lane 
Attorney for Defendant 

118 Filed April 10,1950. C. Newell Atkinson, Clerk. 


THE MUNICIPAL COUBT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA 

No. 913 October Term, 1949. 

DUCIRO INCORPORATED (alias Ducirco, Incorporated), 

a corporation, Appellant, 

v. 

DISTRICT OF COLUMBIA, Appellee. 

ORDER 

On consideration of appellee’s motion to dismiss for 
failure of appellant to further prosecute its appeal, it is 

ORDERED that the appeal be, and it is hereby, dismissed. 
BY THE COURT: Nathan Cayton, Chief Judge. 

April 10,1950. Copies mailed this date to: 

Denis K. Lane, Esquire, 426 Fifth Street, N. W. At¬ 
torney for appellant. 

Edward A. Beard, Esquire, Assistant Corporation Coun¬ 
sel, District Building, Attorney for appellee. 
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119 Filed May 3,1950. 

EXHIBIT “I” 

OFFICE OF THE INSPECTOR OF BUILDINGS 
District of Columbia 
No. 139253 Permit to Build 

This is to certify that Jos. J. Moebs has permission to 
build eleven story brick and concrete addition over existing 
one story structure for apt. hotel as per claim on file, at 
No. 1332-1362 Conn. Ave., N. W. Lot 13, Square 138. 

Width of bid_., Length_, Height_, Cost $900,- 

000, in accordance with application and plans on file in 
this office, and subject to the Building Regulations of the 
District of Columbia, the right being reserved to enter and 
examine the buildings during operations conducted under 
authority of this permit, and to require any change in con¬ 
struction that may be necessary to insure sufficient • • • 
or safety from fire. 

Fee in the amount of $475 has been paid to the Collector 
of Taxes, D. C. John W. Oehmann, Inspector of Buildings, 
D. C. By * * * , Permit Clerk. Deposit No. 3055, 
Amount $325. 

NOTE 

Projections beyond the building line are not authorized 
by this permit, unless expressly stated hereon. 

This permit does not authorize the installation of any 
electric wiring, nor the connection of any electrical ap¬ 
paratus. 

Walls shall not be erected to a height greater than one 
foot (1' 0") above footings until their correct location is 
certified by the Surveyor, D. C., in accordance with Para¬ 
graph C, Part 2, Section n, of the Building Regulations, 
D.C. 

Party walls are subject to the rights of adjoining owners 
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in all squares located outside the City of Washington (as 
defined in the Building Regulations, D. C.) 

Storage of building materials on public space is pro¬ 
hibited unless specifically authorized by permit. 

• •••••••• 

120 Filed May 3,1950. Harry M. Hull, Clerk. 

MOTION FOR JUDGMENT ON THE PLEADINGS OR 
IN THE ALTERNATIVE FOR SUMMARY JUDGMENT 

The defendants move the Court to enter judgment on the 
pleadings in favor of the defendants, or, in the alternative, 
upon consideration of the complaint, the answer, and the 
affidavit of J. J. Hgenfritz, Deputy Director of Inspection 
of the District of Columbia, incorporated herein by refer¬ 
ence, for summary judgment in favor of the defendants. 

/s/ Oliver G-asch 

! OLIVER GASCH 

Assistant Corporation Counsel, D. C. 
/s/ Milton D. Korman 
MILTON D. KORMAN 
Assistant Corporation Counsel, D. C. 
Attorneys for Defendants 
District Building, 

Washington, D. C. 

• •••••••• 

121 Filed May 3,1950. Harry M. Hull, Clerk. 

AFFIDAVIT OF J. J. ILGENFRITZ IN SUPPORT OF 
MOTION FOR SUMMARY JUDGMENT 

DISTRICT OF COLUMBIA, ss: 

Personally appeared J. J. Hgenfritz, who being first duly 
sworn, upon his oath deposes and says: 

I am Deputy Director of Inspection of the District of 
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Columbia, which position is also known as Deputy Building 
Inspector of the District of Columbia. I have read the com¬ 
plaint filed by the plaintiff in the above-entitled cause and 
am familiar with the facts surrounding the controversy as 
set out therein. I have also read the answer of the defend¬ 
ants to the complaint and examined the exhibits annexed 
thereto. The facts as set forth in the answer to the com¬ 
plaint, together with the exhibits thereto, are true and I 
adopt the same as fully as if they were set out in full herein. 

J. J. ILGENFRITZ 


122 Filed May 17,1950. Harry M. Hull, Clerk. 

» 

ORDER 

Upon consideration of the motion of the plaintiff for a 
preliminary injunction, of the motion of the defendants for 
judgment on the pleadings or, in the alternative, for sum¬ 
mary judgment in favor of the defendants; of the points 
and authorities and affidavits in support of and in opposi¬ 
tion to each of said motions; of the complaint and the an¬ 
swer, with exhibits attached to each; of the testimony of 
the defendants Gray and Daly, and of the arguments of the 
counsel, it is, this 17th day of May, 1950 

ORDERED, That the plaintiff’s motion for preliminary 
injunction be, and it is hereby denied, and it is 

FURTHER ORDERED that the defendants’ motion for 
summary judgment be, and it is hereby, granted. 

By the Court 

EDWARD A. TAMM 

Judge 

SEEN: 

Denis K. Lane, Attorney for plaintiff, 426 5th St., N. W. 

Milton D. Korman, Attorney for defendants, District 
Building. 


f 









56 


123 Filed May 26,1950. Harry M. Hull, Clerk. 

Notice of Appeal 73 (B) 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

DUCIRCO, INCORPORATED, Plaintiff, 

vs. 

JOHN RUSSELL YOUNG, et al, Defendant. 

Civil No. 1651-50 

NOTICE OF APPEAL 

Notice is hereby given this 26th day of May, 1950, that 
the plaintiff, Dncirco, Incorporated, hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 17th 
day of May, 1950, and from the ruling of the Court in 
favor of the defendants, John Russell Young, et al, against 
said plaintiff. 

/s/ Denis K. Lane 
Attorney for Plaintiff 
426 Fifth Street, N. W. 





